
TOP 81£CRl~TJ/81/NOFORN lJ.S. I-CW~!:~:! 
HHFl: :;·~:.i:··:r 

SllH \'E·1: ; :: · :t; .. • ·l·: • -, ·-
, .... i., ' ... • ., I 

UNITED STATES 

FOREIGN INTELLIGENCE SURVEJLLANCE C.P.!.J~f.fN Fl Yi-iN If~ l l 
I~ I r. I" I ( ( ...... ) l In.· .. -.. -: .• !:.1\ t\ _: i' t. l i.. n I 

WASHINGTON, D.C. 

·-----··--·-·-·---

IN 1rn APPLICATJON OF THE 
FEDERAL BUREAU OF lNVESTlGATlON 
FOR AN ORDER REQUIRJNO THR 
PRODUCTION 0¥ TANGIBLE THINGS 

Docket Number: BR 14-01 

PJ~TlTJON 

a1>pca1·s and petitions this Court pursuant to Tille 50, United Stales Code, Section 

186l{f)(2)(A) and Rule 33 of the Foreign Intelligence Survei1Jancc Court RuJes of 

Procedure to vacate, modify, or rtmffirm tho production order issued 

Janual'y 3~ 201.4. In support ofils petition, 

grounds. 

Derived from: PJcnding in Docl<cf' JlR 14-01 

:Declassify on: -

he fol1owjng foctual and lcgul 

(Classification is proyisionnl 11cndJ11g government review) 
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FACTUAi, BACKGROUND 

On January 3, 2014, a production order issued by this 

Court 1mr:nmut to 50 U.S.C. § 1861(c). In nll material res1>ects, the January 3: 20J 4 order 

(a copy of which is attached as Hxhibit I) is identical lo§ I 861 production orders 

previously jssued lo and served ms complied with th{,; Jauunry 3, 

2014 producUon order, as it has with alJ previous orders issued pursuanl to tllis authority. 

'laym<m v. Obiuruh Civil 

Action No. 13085 I (l{JL) (D.D.C. June 6, 2013), In Klayman, the plaintiffs alleged, 

among other things, that the§ 1861 order i~suud by t11is Court to Vf'riZ<>u <m Ap1il 25, 

2013 (and subse<1uently made public) was constitutionally flawed. On December 16, 

2013, Judge Leon issued a Mcmomndom Opinion (n copy of which is oltached us Exhibit 

2) in Klayman in wl1ich he concluded that the "buJk col1cction,, authorized by the April 

25, 2013 ot'der served ou Verizon wns "inclcc<l an unreasonable search \mdcl' the Fom·U1 

Amendment." SeY. Memol'andum Opinion at 62. Judge Leon further directed lhat tho 

government cease collecting "nny telephony metadata a8sooiated with [the Klayman 

plnintiftS'l personal Veri7.on accounts." See Memornndum Order at 67. The ju<lg~ then 

stayed ·his own ordea· pending nppenl "in light of tho significant national secmity interests 

at stake in this -case and f he novelty of the constitutional issues." Mi 
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The pr~ent i>etition arises entirely fron udge Leon's 

the legality of this _program, in large part by roJiaace L)ll th" holding in Smith v. Mnrvland, 

442 U.S. 735 (1979) thnt there is no ronsonabl~ expectation of privacy in telephony 

mcladata coUecte<l with a pen register. 1 · s familiar with the 

development of the statutory language in § 186 J and with t11e operatiouaJ application of 

this provision to bulk collection nctivjties. has always acted in 

good faith when complying with§ 1861 orders, nnd such compfomcc foils square.Ly 

within the provisions of50 U.S.C. § 1861(c). 

Judge Leon's Memol'undum Opinion iulroduccs, for the first time, a quc~tion 

about the legal validity of an order issued hy this Court under § l 861. In the Klaym~Q 

matter, tho distt'iot court exumincd un actual § 1861 order served on Verizon nnd u~scrtcd 

jwisdiction to review the pJaintifti~' constitutionul claims arising from tltnt order. See 

Mcmornndum Opinion at 31-34. Judge Leon received extensive fnctun1 submissions and 

legal argument from the government. In addition, he explicitly considered Smith v. 

Mmylnnd and .its progeny, aJ011g with the public versions of this Com·t's and tJ1c Fo.reig11 

lnlclligenc::e Cou1t ofReview,s opinions relating to hulk collection activities. Judge Leon 

l'Cjecte<l the &10vemment'N urguments und, after a lengthy nnulysis, fo1md the holding in 

' r 
1 The only opiltious of this Coutt that-possession, however) arc 1·eda('.ted o j tom; that the 
Court fut~ rolcnscd 10 tlla public. Only sccondnry orders uf this Court arc served not >titnary 
orders lhut 11my contain. the .legal rcm;uniug that underpin t110 Court's onfcr that 
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Sm1th to be innppJicahJe to the spcciflc activities tnandntcd by the § 1861 order nt issue in 

the Kluymun litigation. See Memorondum Ot·doi- at 42-56. 

be the cnse that this Court, ht issujng the January 3, 2014 production order, htts already 

cousidcrcd and rcjec.Lcd the analysis conlained in the Memorandum Order. 

not been provided with the Cowt's underlying legal analysis, however, no 

bcon allowed access lo such analysis prnviouHly, and the order 

not refor lo any consid"ration given to Judge Leon 1s Memorandum Opinion. rn I ight of 

Judge I.con's Opinion, it is appropriate 'nquirc directly of d1c Court into 

the legal basis for the January 3, 2014 production order, uud 

33 pctilion is the appropriate mechanism to accomplish this inquiry. 

~ctitions this Court, pursuant to 50 U.S.C. § 186 I (t)(2)(A) and FISC Rule 33 to 

vacate, modify, or reatfJrm the current production order in light of the Memorandum 

Opinion issued in Klayman v. Ohnmn 011 December 16, ?.013. 

-not requesting n stny of the Jnnunry 3, 2014 production orde1-

wi11 continue to comply fbJly with thnt order unless othcnvise directed by the Court. 

- not 1-equesti11g a hcruing ht this matt cl'. Pursuant to 'FlSC Rule 63, f hc 

undersigned attorneys request pc.nnission to represent nd havcfhc 

altacht!d the required har membership and securily infmmntion as Exhibit 3. 
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Respectfully Submitted, 
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CERTIFICATR OF S.ERVIC~~ 

I hereby certify that true and correct copies o 
-including all exl1ibits, have been served this dny by hand delivery on: 

U.S. Dcpurbnent of Justice 
Litigation Sccurjty Group 
2 Constitution Square 
145 N StrcctJ N.H. 
W~shin ton D.C. 20530 

1 declare under penalty ofpcrjwy under the laws of th~ United Stales thal the 
foregoing is true and correct. 

Dolcll this 22"d dlly or J~uiuary, :W J 4. 

TOPS 1£CR1!;•1YlS:lJNOFORN 
6 



• }Ii"'" ••• ··"'••:(.:."• '";~::.,..· •• • ............... ..... :.~ ••••• •• 
, • • fJ.10"• , .. o, ~I• > ',.°I 

EXHIBITl 











• • • .............. ••• .. • •-: ·.: : ••• t • ~:..'!"._--.-: :• • • , •• •.1- t:.;,.·;:.~.:.:.:::: •• •. . ·.~···.•\·.·.t.· ·~ . 

EXI:IIBIT2 

.. 



case 1:13·cv-ooas1 .. RJL Document 4U Filed 12116/13 Page 1ol68 

UNITED STATES DJSTRiCT COURT 
FOR THE DISTRICT OF COLUMBIA 

...... --..................................... ., ........... _ .......................... 111111 ... .,~ .................. ... 

KLAYMAN et al., ) 
) 

Plai11tiffs, ) 
) 

~ ) 
) 

OBAMA ct al., ) 
) 

Dcfcn<lauts. ) 
" . ._. ... ......._-~W--•N-··~----..... ·•-M••••••----•••••••~-------~~---
KLA VMAN ct nl., ) 

) 
Pralntf ff, ) 

) 
y, } 

) 
OBAMA et al., ) 

) 
Defe11d1mts. ) 

CJvil Action Nu. 13 .. 0851 (RJL) 

FILED 
DEC 1 6 2013 

Clocl U.S. Dlslrlot & Bankruptcy 
Dom ts fot tho Dlstrh:t cf CotumbJa 

~MORANDUM 01'1~101!. 
December 1~2013 [Dkt. II 13 (N'o. 13-0851), #-10 (No. 13~088lj] 

On June 6, 20 I 3, plninti fts brought the fil'st of two related lawsuits challenging the 

constitutio~ality and statuto1·y nuthorizntion of certain intclligcncc .. guthering pmctices by 

the United Stutes government relating to the wholesale coJfccLi<.m ofthe phone t·ecord 

metadata of all U.S. citizens. 1 These related cases urc two of severa11awsuits2 arising 

---------~· 1 PlaJntiff.~) second !)uit was flied Jess than a week later on June 12, 2013$ and challenged the 
constitutionality und slututocy authorization oflhe govermmml'::i ooUection ofbotl1 phone aud 
Internet motadota 1records. 
2 The compluint iu AC/,U "· Clapper, Civ. No. J3-3994J which was filed in the United States 
District Court for the Southern District of New York OJ'a June JI, 2013, alleges claims simi1ar to 

l 
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