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constitutional allocation of national security powers. While a court may, in the
proper context (which does not include this one), review Executive Branch
assertions that material has been properly classified, it may not make independent
national security assessments; rather, it must defer to the Executive Branch’s
national security judgments so long as the government’s assertions are “plausible.”
Morley v. CIA, 508 F.3d 1108, 1124 (D.C. Cir. 2007). This is because the powers
“to classify and control access to information bearing on national security” are
constitutionally committed to the Executive Branch, necessarily granting the
Executive “broad discretion to determine who may have access” to national security
information. Dep’t of the Navy v. Egan, 484 U.S. 518, 527, 529 (1988).

The Constitution assigns responsibility for classifying and controlling access
to national security information to the Executive rather than the judiciary because
only the former has the expertise and resources to make the necessary national
security determinations. Id. at 529 (holding that predictive judgments related to
national security risks “must be made by those with the necessary expertise in
protecting classified information”); El-Masri v. United States, 479 F.3d 296, 305
(4th Cir. 2007) (observing that “the Executive and the intelligence agencies under
his control occupy a position superior to that of the courts in evaluating the

consequences of a release of sensitive information™); In re Motion for Release, 526
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F. Supp. 2d at 495 n.31 (finding that FISC judges cannot “equal [the expertise] of

the Executive Branch”). Movants’ attempt to upset this constitutional balance is
completely devoid of merit.
II. The FISC Lacks Statutory Sgbject—Matter Jurisdiction

In addition to the lack of Article III jurisdiction, the FISC also lacks statutory
subject-matter jurisdiction over this matter—another threshold issue that the Court
should address pursuant to its authority under 18 U.S.C. § 1803(j).!° As the
Supreme Court has repeatedly observed, “‘[o]nly Congress may determine a lower
federal court’s subject-matter jurisdiction.”” Greenlaw v. United States, 554 U.S.
237, 257-58 (2008) (quoting Kontrick v. Ryan, 540 U.S. 443, 452 (2004)). The
category of cases assigned to a particular court “is not to be expanded by judicial
decree.” Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994);
accord Gunn v. Minton, 568 U.S. 251, 256-58 (2013). And it “is to be presumed
that a cause lies outside this limited jurisdiction.” Kokkonen, 511 U.S. at 377.

The FISC’s statutory subject-matter jurisdiction is limited to certain

applications and certifications that may be filed by the government, see 50 U.S.C.

10 This Court may address jurisdictional issues in any order and thus may rule
on statutory subject-matter jurisdiction without first addressing Article III standing.
See Sinochem Int’l v. Malaysia Int’l Shipping, 549 U.S. 422, 431 (2007).
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§§ 1804, 1823, 1842, 1861, 1881b, 1881c, 1881d, and certain petitions that a

recipient of FISA process may file, see 50 U.S.C. §§ 1861(f), 1881a. It is
undisputed that the FISC’s statutory subject-matter jurisdiction cannot be invoked
by parties such as movants who do not claim to have received FISA process.
Movants instead rely on the FISC’s 2007 decision that it had inherent “‘jurisdiction
in the first instance to adjudicate a claim of right to the court’s very own records and
ﬁl’es.’” Motion 9 (quoting In re Motion for Release, 526 F. Supp. 2d at 487).

That holding is erroneous. The FISC’s 2007 ruling conflates the concepts of
inherent power and ancillary jurisdiction. Inherent power permits a court to take
certain necessary actions in conjunction with cases that are before the court; it is not
the power to adjudicate a new case or controversy that is not within the court’s
statutory jurisdiction. Ancillary jurisdiction permits a court to adjudicate certain
disputes, but ancillary jurisdiction is a strictly limited concept that does not apply
here.

A. The FISC Has Neither Inherent Power Nor Ancillary Jurisdiction
To Adjudicate This Action

The FISC based its assumption of jurisdiction on inherent power cases such
as Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978), where the Supreme

Court held that a district court has an inherent power to deny public access to records
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in its cases that would otherwise be public. See id. at 598. Movants also cite
Chambers v. NASCO, Inc., 501 U.S. 32 (1991), where the Court held that a district
court ha;s an inherent power to sanction parties in cases before it. See id. at 44.' As
these cases indicate, inherent powers are powers a co.urt has to manage the cases
before it, not powers to assume and adjudicate new cases.

The present action is not a motion filed within a preexisting case nor one filed
by a party to a relevant preexisting cése. And while it is styled as a motion “to
unseal,” Motion 1, none of the opinions at issue has ever been under court seal.
See In re Motion for Consent to Disclosure of Court Records, Misc. 13-01,2013 WL
5460051, at *3-4 (FISA Ct. June 12, 2013). Rather, the relevant opinions were
unavailable to the public, and portions remain unavailable to the public, éolely
because of government ;:lassiﬁcation decisions made “to safeguard sensitive
national security information.” Id. The instant case is thus a broad records request
that challenges the government’s authority to protect national security information
in multiple, separate FISC opinions issued in different proceedings. As such, it is
an independent action requiring its own basis for subject-matter jurisdiction.

Rather than inherent power, which relates to the power to take certain actions
within cases already before the court, the applicable doctrine for deteﬁnining

whether a court may adjudicate a new case or controversy that is not within its
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explicitly enumerated statutory subject-matter jurisdiction is the doctrine of ancillary
jurisdiction. But that doctrine does not apply here. Ancillary jurisdiction is a
narrow doctrine that exists only “(1) to permit disposition by a single court of claims
that are, in varying respects and degrees, factually interdependent” or “(2) to enable
a court to function successfully, that is, to manage its proceedings, vindicate its
authority, and effectuate its decrees.” Kokkonen, 511 U.S. at 379-80.

The case here is not at all factually interdependent with the FISC’s earlier
cases considering whether FISA process should be authorized. It is not apparent
that any fact-finding at all is necessary in this action, and any such fact-finding would
not be the type the FISC ordinarily engages in, such as determining whether there is
probable cause to believe a target is an agent of a foreign power or a facility is used
by a target. Nor is the adjudication of this case or similar cases necessary for the
proper functioning of the FISC or the effectuation of its orders. To the contrary, the
adjudication sought here “is quite remote from what [the FISC] require[s] in order
to perform [its] functions.” Id. at 380.

Because “[t]he facts to be determined,” if any, in this action “are quite separate
from the facts” determined in earlier FISC pi'oceedings, and adjudication of
movants’ claims “is in no way essential to the conduct of [the FISC’s] business,”

ancillary jurisdiction does not lie. Id. at 381.
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B. Congress Has Expressly Assigned Disputes over Classification
Determinations to the District Courts

Congress’s decision not to assign to the FISC the type of records access
litigation at issue here is clear from the text of FISA. Congress has explicitly
assigned such cases to the district courts.

Classified national security information, such as that sought in this case, is
information that “is owned by, produced by, or [under] the control of the United
States Government.” Exec. Order No. 13,526 § 1.1(a)(2), 3 C.F.R. 298 (2009).
Congress has provided a process for seeking such records—a request under the
Freedom of Information Act (“FOIA”) to the agency having custody of the material
sought (here, the Department of Justice, which possesses unredacted and classified
FISC orders and opinions). 5 US.C. § 552(a)(3).

If the FOIA requester does not receive the material it seeks, it may file a
complaint in “the district court of the United States in the district in which the
complainant resides, or has his principal place of business, or in which the agency
records are situated, or in the District of Columbia.” 5 U.S.C. § 552(a)(4)(B).
That district court is granted subject-matter jurisdiction “to enjoin the agency from
withholding agency records and to order the production of any agency records

improperly withheld from the complainant.” Id. Where the government declines
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to release records or portions of records on the grounds that they are “properly
classified” and withheld “in the interest of national defense or foreign policy,”
5U.S.C. § 552(b)(1), the dispute is resolved by the district court applying an
established and appropriate standard of review that recognizes the Executive
Branch’s constitutional authority with respect to the protection of national security
information.!' E.g., Morley, 508 F.3d at 1124,

Congress’s assignment of such disputes to the district courts and not to the
FISC flows naturally from the respective nature of the courts. District courts are _
broadly open to litigants bringing cases based on federal law. The FISC, by
contrast, is a specialized court with a crucial but statutorily limited focus. Congress
has assigned to the FISC only matters that involve the government seeking
authorization to use foreign intelligence collection tools set forth in FISA and

challenges to FISA-authorized process brought by recipients of that process. !?

11 Movants may argue that a statutory FOIA cause of action is different from
a First Amendment claim. But the fact that movants have concocted a legal
argument that Congress did not specifically anticipate does not alter the evident fact
that Congress intended for disputes over access to classified information to be
adjudicated by the district courts and not by the FISC. Movants are free to assert
their First Amendment argument in district court, for example by arguing that the
First Amendment requires a particular standard of review in deciding whether the
government’s national security classification determinations should be sustained.

12" Even targets of FISA-authorized surveillance can challenge that
surveillance only in district court. See 50 U.S.C. § 1806(f).
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There is no basis to infer that Congress intended that the FISC’s jurisdiction be
broadened to allow third parties to interject themselves into the FISC’s highly
sensitive, non-public proceedings, let alone the type of clear statement that would be
expected if Congress intended such an expansion of the FISC’s jurisdiction. !
Cf. Astoria Fed. Savings & Loan Ass’n v. Solimino, 501 U.S. 104, 109 (1991) (“In
traditionally sensitive areas, . . . the requirement of a clear statement assures that the
legislature has in fact faced, and intended to bring into issue, the critical matters
involved in the judicial decision.”)l (quotation marks omitted).

Disputes over access to national security information that has been classified
by the Executive have been assigned to the district courts, and not to the FISC. The

FISC thus lacks subject-matter jurisdiction over this case.

3 To the extent Congress has mandated transparency regarding FISC
opinions, it has directed that the government, not the FISC, redact and release
opinions, and it has not created a cause of action beyond that provided by FOIA.
See 50 U.S.C. § 1872.
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III. Even if This Court Finds that the FISC Has Jurisdiction, This Court

Should Adjudicate the Entire Matter and Hold that Movants’ Claim

Lacks Merit

Movants may argue that the government is conflating Article III standing with
the merits. As explained above, in the case of an insubstantial or implausible claim,
Steel Co. mandates dismissal on jurisdictional, rather than merits, grounds. But
even if this Court finds that the FISC has both Article III jurisdiction and statutory
jurisdiction to address movants’ underlying claim, that legal claim fails on the
merits. See supra Part I. ]éecause the standing and merits issues here present
interrelated questions of law, and no further development of the record is needed,
this Court is well-positioned, pursuant to its authority under 50 U.S.C. § 1803(j), to
provide needed finality by adjudicating the merits of movants’ claimed right of
access in the event that this Court finds that the FISC has jurisdiction.

Finally, to the extent that movants advance a separate “claim” pursuant to
FISC Rule 62, that claim is without merit and should be dismissed. By its plain
terms, Rule 62 can only be invoked by a party to an underlying case or by a judge

presiding in such a case. It thus provides movants with no cause of action and no

right to any relief.
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CONCLUSION

As the en banc dissent accurately observed, there is “no basis in law for the
FISC to expand its jurisdiction conﬁary to Supreiﬂe Court guidance, statutory
provisions that limit its jurisdiction to.a specialized area of national concern, and the
evident congressional mandate that the [FISC] conduct its proceedings ex parte and
in accord with prescribed security procedures.” 2017 WL 5983865, at *21. The
claim that movants advance is both jurisdictionally deficient and lacking in merit.

This Court should order this case dismissed.
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